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INTRODUCTION
Pursuant to the Court’'s March 30, 2012 Order (EGH: BB), the defendants
submit this supplemental brief in support of thrawtion for stay (ECF Nos. 54, 67), and
to address three questions posed by the CourtgltimMarch 22, 2012 conference call.
The Court should enter a stay pending appeal beazus
(1) the compelling public interest in public sgféhat the General Assembly
determined, and law enforcement officials have icordd, is served by the
good and substantial reason requiremee¢ECF No. 54 at 11-13%ee also
Defendants’ Memorandum in Support of Cross-Moti@mr Summary
Judgment (ECF No. 26) at 10-16, 34-38; BealefeldlD&CF No. 26-5);
Sheridan Decl. (ECF No. 26-6); Johnson Decl. (EQF 26-7); Cook Decl.
(ECF No. 26-4);

(2) the resulting irreparable harm if the good asdbstantial reason
requirement cannot be enforcedeECF No. 54 at 17-19;

(3) the likelihood of success on the mesiseECF No. 54 at 13-17; and

(4) the balance of the equitie®eECF No. 54 at 18-19.

With respect to the balance of the equities, Marylaw already protects the core
Second Amendment right, namely “self-defense im lome by a law-abiding citizen.”
Memorandum Opinion, ECF No. 52, at 8 (quotidgited States v. Masciandgr638
F.3d 458, 470 (4th Cir. 2011)). That core righhad at issue hereld. at 9. Moreover,
Maryland law allows the wearing and carrying of thgens without a permit in the home

and many other locationseeECF No. 26 at 6-7, 33-34, and further generallgvadl the

! At the end of the March 22 call, the Court askéuktiier Mr. Woollard could get a permit even
if other relief were stayed. The defendants nbg the injunction (ECF No. 63) contains two
paragraphs, one generally prohibiting enforcemégbod and substantial reason and the second
prohibiting consideration of good and substanti@hson with respect to Mr. Woollard’s
application. It is within the Court’s discretioa grant a stay of the first paragraph, but not the
second. In that case, MSP would promptly process/bollard’s application.
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open wearing and carrying of long guns in puldegECF No. 26 at 7. Thus, staying the
injunction pending appeal would neither interferghwa core constitutional right nor
prevent citizens from keeping and bearing fireafims self-defense either inside or
outside the home. The equities to be balancedefibre, are the plaintiffs’ desire to wear
and carry, in public, a particular type of firearmich happens to be the type of firearm
most frequently used in criminal activityeeECF No. 26 at 10-14—against the State’s
significant interest in protecting its citizens rfiicharm flowing from the public carry of

that particular weapon by individuals without gaodl substantial reason to do so.

l. The Failure to Enter a Stay Could Result in Harm to Individuals
Eligible to Receive a Permit Under Existing Marylard Law.

The first question posed by the Court is what wdwdg@pen if the injunction were
not stayed pending appeal, but the Fourth Ciraiérlreversed. If the injunction were
not stayed, and the Maryland State Police (“MSP’gswherefore precluded from
enforcing the good and substantial reason requmgni@SP will not necessarily know
who among those receiving permits while the injiorctis in effect (the “Interim
Period”) have good and substantial reason. |Harth Circuit were later to reverse, all
permits that had been issued to individuals who hatl demonstrated good and
substantial reason during the Interim Period wdddinconsistent with valid Maryland
law. MSP, a law enforcement agency, would theeefoe required to revoke those
permits. Ex. A, Declaration of Marcus Brown, A8, 2012 (“Brown Decl.”), 5.

In this scenario, the greatest impact of deniah agtay would fall on individuals

with good and substantial reason to wear and carrydgua in public, those individuals
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who, by definition, have the greatest need for amge Although MSP would process
applications received from individuals whose pesmiere revoked as soon as reasonably
practicable, there would almost certainly be del&ys individuals with good and
substantial reason as a result of the likely gltpplications to processd. § 11.

One particular category of individuals who would ingpacted includes those
whose good and substantial reason is employmeatiecel such as security guards,
armored car drivers, private detectives, specisit@mfficers, and people who need to
transport valuable goods for their businessés. 1 9. Because some of these individuals
are required to have a permit as a condition af ta@mployment, revocation of permits
could lead to a loss of that employmendl. § 10. Similarly, in the absence of a stay,
MSP would not necessarily know which permit reanpgefell into other categories of
individuals currently eligible for permits, includj those who obtain permits because of
a demonstrable need for personal protectich.y 13. For these individuals, the absence
of a permit pending the reapplication process cbalke safety implicationdd.  14.

If there is no stay, MSP would attempt to mitigtese potential consequences by
asking, during the Interim Period, that applicant® have good and substantial reason
voluntarily provide it and cooperate with MSP’s @stigation. Id. 6. MSP would not
deny permits to individuals who decline to provigiey such reason, but would keep
records so that if the Fourth Circuit reverses, M&buld not be required to revoke

permits of individuals who had demonstrated goadi substantial reasond. However,

2 There are currently 5,091 permits issued to sgcuwuards, armored car drivers, private
detectives and special police officers, and 896ngsrissued to people who transport valuable
items in the regular course of business. Brownl.Jg8.
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in light of the strong feelings surrounding thisus, MSP nonetheless expects that a
significant number of applicants who have good aunbstantial reason may decline to
provide it during the Interim Period as a mattepofciple. Id.

Individuals who lack good and substantial reasoruld/ianot be eligible for a
permit if the Fourth Circuit reverses. Although Ri8xpects that many such individuals
would comply with its directions and return thearmits, MSP anticipates that some will
not comply. Id. § 15. Because it would be impractical for MSPtraxck down and
recover all of the permits that would not be retatna number of permits would remain
in circulation that would appear facially valid, thilnat had been revokedd. Police
would therefore be significantly hindered in thanility to enforce the law.

Finally, a failure to stay the injunction pendingpaal would adversely affect the
processing of permit applications for individualeavhave good and substantial reason.
MSP resources for processing permit applicatiorss @ready strained, and would
become much more so if a large number of new peapputications need to be processed.
Id. 7 16° As a result of the need to comply with State gedi with respect to creating
new positions, as well as the need to train antdfgerew employees, it would take a
minimum of several months, and possibly much longemadd a new position to assist

with processing applicationdd.  17. Even if new positions are added, processings

3 Even if MSP is not required to investigate good anbstantial reason, it is still required to
investigate whether an applicant satisfies theratbguirements of Md. Code Ann., Pub. Safety
8 5-306(a), including whether the applicant hasilaidd a “propensity for violence or
instability.” As a result, processing applicatiomid not take significantly less time.

4
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would likely increase, a problem that would paracly affect those who, under existing

law, have a demonstrable reason to wear and cdrapdgun in publicld. { 17.

Il. Evidence Regarding the Impact of “Shall Issue”Laws Supports a Stay.

The defendants previously presented evidemdey alia, as to the problem of
handgun violence in Maryland, the conclusions o¥ Enforcement that the good and
substantial reason requirement is an important corpt of the effort to stem that
violence, and the importance of the good and sobatareason requirement to public
safety. See generalfeCF No. 26 at 10-16, 34-37. The question now @dsethe Court
is whether there is data demonstrating the impactrame of the adoption of “shall
issue” handgun permit laws elsewhere. The answss, subject to caveats.

Identifying causal trends in crime data is notosiguifficult in any circumstance
because of the multiplicity of variables that impadome and the different effects of
those variables in different places and on diffeqgople’ While some have claimed
that the passage of “shall issue” laws has actukdtyreased crime, the studies on which
those claims are based failed to consider impoxtanables that contribute to crime rates
and have failed to hold up under scrutinithe most prominent such study claiming that

“shall issue” laws decrease crime rates is a 199dysby John Lott and David Mustard.

* See, e.g.Alfred Blumstein & Joel Wallman, eds.HE CRIME DROP IN AMERICA, 2 (2006)
(extensive analysis of potential factors leadingational drop in crime “leads to the conclusion
that there is no single explanation but that aetgrof factors, some independent and some
interacting in a mutually supportive way, have baeportant.”).

> See, e.g.National Research Council)REARMS & VIOLENCE: A CRITICAL REVIEW, 150-51
(2004) ("NRC Report”) (excerpts at Ex. B); Ex. Camel Webster and Jens Ludwilglyths
About Defensive Gun Use and Permissive Gun CarvysLBerkeley Media Studies Group, 3-4
(2000) (attributing difference in crime rates tancealed carry law is likely misleading “when in
fact part or all of the difference will be due tihner unmeasured differences across states”).
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Numerous studies have since refuted the study'<lgsion, taking issue with the
methodology, the failure to control for certain ionfant factors influencing crime rates,
the failure of the conclusion to hold up when addil years of data were added, the
dependence of the conclusion on the experiencenlgfane or two states, and outright
errors® Subsequent studies reached the contrary connltisia passage of “shall issue”
laws in fact led to an increase in crime rdtes.

In 2004, a panel of national experts assemblecheyNational Research Council
of the National Academy of Science undertook taidg any conclusions that could be
drawn from the available data with respect to a Imemof issues related to firearms and
violence. SeeEx. B, NRC Report. The panel concluded that temn{existing data was
not sufficient to identify an impact of “shall issulaws on crime to a scientific certainty.

Id. at 7-8. The report did not conclude that theraedscausal link between adoption of

® See, e.g.Ex. D, Abhay Aneja, John J. Donohue IlI, Alexdadfhang,The Impact of Right-to-
Carry Laws and the NRC Report: Lessons for the EogpiEvaluation of Law and Poligyl3:2
AMERICAN LAW AND EcoNomIcs REVIEW 565 (Fall 2011); Ex. B, NRC Repo#;3,7, 120-51
(2004); lan Ayres & John J. Donohue I$hooting Down the “More Guns Less Crime”
Hypothesis 55 SAN. L. Rev. 1193 (2003); see alsoBlumstein & Wallman, 327-28 (“[F]lew
researchers have been able to corroborate [Ldittdings, and a number of scholars have shown
his studies to be seriously flawed.For example, one recent analysis of data from #erdint
states that had passed “shall issue” laws demdedttaat if data from only two states were
excluded, the data from the remaining 23 statesvetia “highly pernicious” impact of “shall
issue” laws on murder rates. Ex. D, Aneja, Donoldu&hang at 610-11. Similarly, the
conclusions of the original Lott & Mustard analysigpear to be explained much better by the
greater impact of the crack cocaine epidemic omerrates in states that did not adopt “shall
issue” laws than by those lawkd. at 601-06.

’ See, e.g.John J. Donohud&he Impact of Concealed-Carry Lavits EVALUATING GUN PoLiCY
EFFECTS ONCRIME AND VIOLENCE 289, 320 (2003) (states enacting “shall issue’slaywpear to
“experience increases in violent crime, murder, estatbery when [those] laws are adopted”);
Jens Ludwig,Concealed-Gun-Carrying Laws and Violent Crime: Evide from State Panel
Data, 18 NT'L REV. L. & ECON. 239 (1998) (laws allowing concealed carrying efapons “have
resulted, if anything, in an increase in adult haide rates”).
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“shall issue” laws and crime rates, or that idecdition of such a link is not possible, just
that then-current data and studies were not saffity robust to do so to a scientific
certainty. Id. at 150-51.

More recently, in 2011, Aneja, Donohue and Zhandliphed a study that
extensively reviewed the existing data, updated dlaga, and corrected certain errors in
it. Ex. D, Aneja, Donohue & Zhang at 578-615. halagh the authors agreed with the
NRC Report that without further evidence the ayddadata are not sufficient to identify,
to a scientific certainty, a causal link betweehdls issue” laws and crime rates, they
determined that the conclusion that followed frdre updated and corrected data they
analyzed was that “shall issue” laws “likely incseahe rate of aggravated assaultsl”
at 615-16.

In light of the existence of studies identifyingasitive correlation between “shall
iIssue” laws and increases in certain crimes, eafpe@ggravated assaults, other studies
concluding that further research is needed, andclkbar significance of state-specific
factors, it is particularly significant that the M&nd General Assembly identified a
public safety need for a good and substantial reasquirement, and that Maryland law
enforcement officials, among others, have conclutlatisuch a requirement is important
to public safety. Notably, as of 2010, Marylantésel of violent crime was the lowest
ever recorded for both overall violent crime andnimde. SeeMaryland Governor’'s
Office of Crime Control & Prevention, Maryland 20X0rime Totals,available at

http://www.goccp.maryland.gov/msac/crime-statispbg
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lll. Evidence Reveals that Many Permit Holders Comnit Crimes,
Including Murder.

Although comprehensive data on the law abidingoégermit holders is difficult
to obtain because that data is frequently shiefded public view, available information
demonstrates that, while the majority of handgumteholders have not been charged
with crimes, many crimes, including murders, arempotted by permit holders,
particularly permit holders in “shall issue” stafeSince May 2007, the Violence Policy
Center has used news and police reports to idediidlynon-suicide killings by concealed
carry permit holderS. The vast majority of these killings were comnttey individuals
who obtained a concealed carry permit in a “slsalie” state, including the recent killing
of Trayvon Martin by Florida concealed permit holdeeorge Zimmerman.ld. The
report identified only one non-suicide killing byMaryland permit holder since May
2007, id. at 62, whereas two “shall-issue” states that bortterPennsylvania and
Virginia—have had 44 non-suicide Killings (22 ead}) permit holders, including 6
killings of law enforcement officersld. at 120-36 & 164-175. Significantly, it was a
Virginia concealed carry permit holder who was mesgible for the tragic murder-suicide

at Johns Hopkins Hospital in 2010@. at 63.

8 At least 28 states have laws or regulations thetgnt public access to information about gun
owners. SeeReports Committee for Freedom of the Press, Opaveament Guide (2011),
available at http://www.rcfp.org/open-government-guide Other states, such as Virginia,
interpret their state public records acts to exeoapty permit data from public inspectiokee
Kelsey M. SwansonComment: The Right to Know: An Approach to Gunses and Public
Access to Government Recqr8§ UCLA L. Rev. 1579, 1584-85 (200%eeVa. Code § 18.2-
308(K). This shielding of data has been a legigapriority for certain advocacy groupsee,
e.g, http://www.ammoland.com/tag/gun-owner-privacy/#as2zdHLgb5

® Violence Policy CenterTotal People Killed By Concealed Handgun Permitdéo$ (March
2012),availableathttp://www.vpc.org/fact_sht/ccwtotalkilled.pdf
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The limited data that are available from “shallessstates are not comforting:

 In Florida, 5,021 concealed weapon or firearm Ilggerholders had their
licenses revoked or suspended due to a disqualifgimest or domestic
violence injunction between July 1, 2010, and J8@e2011. Florida Dep't
of Agric. & Consumer Servs., Div. of Licensing, @aealed Weapon or
Firearm License Report (2011), available at
http://licgweb.doacs.state.fl.us/stats/0701201002631 cw_annual.pdf

* In Michigan, in the year ending June 30, 2011, 2,é¢minal charges were
filed against concealed carry license holders, wihr convictions for
second-degree murder and 161 convictions for sarma bf assault (15 for
assault with a deadline weapon), and 349 licensa® wevoked due to a
felony or misdemeanor charge. Michigan State BpliConcealed Pistol
Licensure Annual Report 2, 22, 32 & 34 (2011yyvailable at
http://www.michigan.gov/documents/msp/2011 CPL Re@yY6632_ 7.pdf

« Texas, which only reports convictions, reports th@t license holders were
convicted of crimes—including one for murder, fdor terroristic threat,
three for sexual assault of a child, 19 for deadinduct and 45 for some
other form of assault—in 2009, the most recent yearwhich data are
available. Texas Dep't of Pub. Safety, Reg. Sdbws., Conviction Rates for
Concealed Handgun License Holders (2009)available at
http://www.txdps.state.tx.us/administration/crimecards/chl/ConvictionRate
sReport2009.pdf Before Texas law limited reporting to convictorTexas
had reported that license holders were arreste8,814 crimes from January
1, 1996 through August 31, 2001. Karen Brock & tMdrangley,License to
Kill IV, More Guns, More CrimgViolence Policy Center, 2 (2002).

* In Utah, more than 1,000 concealed carry permitérs had their permits
revoked just during 2011. Concealed Firearm Peramtd Brady Bill
Statistical Data (2012), available at
http://publicsafety.utah.gov/bci/documents/2012@4..p

These reports, of course, are only as good as theitoning and reporting
mechanisms of the states at issue, and a New YianksTinvestigation of monitoring by
one “shall issue” state, North Carolina, found @esi and disturbing shortcomings.
Ex. E, Michael LuoGuns in Public, and Out of Sightl.Y. Times, Dec. 26, 2011. The

investigation, which identified convictions of feles or non-traffic misdemeanors by
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more than 2,400 North Carolina permit holders betw2007 and 2011, including more
than 200 gun- or weapon-related crimes, found thatabout half of the felony
convictions, the authorities failed to revoke os@end the holder’s permit, including for
cases of murder, rape and kidnappingd There is no reason to believe monitoring in
these other states is any better. In fact, reppidy the Florida Sentinel in 2007 found
the opposite to be true in FloridebeeExs. F, G (finding that licenses were issued to
hundreds of people found “responsible for assaldtsglaries, sexual battery, drug

possession, child molestation — even homicide”).

CONCLUSION
The defendants request that the Court stay thetedfeits March 5 Order (ECF
No. 53), as amended by its March 30 Order (ECF88),. pending appeal to the United

States Court of Appeals for the Fourth Circuit.

Respectfully submitted,
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Attorney General of Maryland
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